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FOREWORD

Tom Bahr”

In May 1991, the Western Governors’ Association (WGA) and
Western States Water Council (WSWC) organized the first in a series of
three workshops, held in Park City, Utah, to address changing needs in
water management in the West. Attendees included a broad, representa-
tive mix of water managers (federal, state, Indian, local and private),
water interest groups, and academics. The outcome of this effort was
agreement on a set of six principles which should be considered in west-
ern water resources management and policy development. These have
come to be known as the “Park City Principles” among the water re-
sources community. These principles and the process leading to their
development is the subject of the first paper in this series.

Following the three Park City workshops, the WGA at their June
23, 1992 conference passed a resolution endorsing the Park City Princi-
ples, and issued a document entitled Pioneering New Solutions: Directing
our Destinry. This report contained several recommendations, one of

¢ Tom Bahr is 2 past president of the Powell Consertium and was an active participant in
each of the Park City Workshops. He is currenty the director of the New Mexico Water Resources
Research Insdtute. :
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which asked cooperation with the universiry-based water research insti-
tutes to analyze federal statutes and clarify public interest requirements as
they related to the Park City Principles.

The university-based water research institutes were authorized by
Congress under the Water Resources Research Act of 1964 and comprise
a nationwide network of institutes in each state, usually located at the land
grant instirution. Seven western institutes from the states of Arizona,
California, Colorado, Nevada, New Mexico, Utah and Wyoming formed
a consortium in the early 1970s to work on water resources problems of
the Colorado River/Great Basin region and other areas of the west. This -
group, named the Powell Consortium, has an important research focus: to
analyze water law and policy as vehicles for finding creative solutions to
water planning and management in the region.

The Powell Consortium, as a participant in the Park City work-
shops, followed up on the WGA recommendation and began further
discussions with staff of the WGA and WSWC to plan a study to examine
federal statutes and their relationship to the Park City Principles. The
project, titled the “Park City Federal Water Law Project,” began in the
fall of 1992 and was designed to prepare concise overviews of selected
federal water policies and display their impact on the ability of states to
manage and resolve conflicts by and betwesn themselves.

The Powell Consortium project examined selected federal statutes,
regulations and court decisions that impact the ability of non-federal
entities (state and local government, interstate organizations, etc.) to
manage water resources and resolve water conflicts involving competing
interests. During the Park City workshops some participants observed that
solutions to water conflicts which might make sense at the local, state, or
regional level sometimes conflict with federal policy. Identifying these
conflicts was an important task for the project. The project was not de-
signed as a comprehensive analysis of all relevant water programs, but
rather as a diverse sampling which might produce provccative talking
points for focusing furure discussion and debate in a workshop setting
similar to those held in Park City.

The Powell Consortium selected a group of five legal scholars to
prepare separate “White Papers” examining the following: 1) interstate
issues; 2) water supply issues; 3) water quality; 4) hydropower; and 5)
species protection. The study team included: Charles DuMars, University
of New Mexico; Brian Gray, University of California; Lawrence
MacDonnell, University of Colorade George William Sherk. former
Justice Department trial lawyer; and Mark Squillace, University of Wyo-
ming. Frank Gregg of the University of Arizona provided valuable assis-
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tance in the design of the overal! study. Funding for the Poweli Consor-
tium “Park City Water Law Project” was provided by member institutes
of the Consortium.

The five papers were preseated by their authors at a WGA-spon-
sored workshop held in Newport Beach, California on February 18 and
19, 1993. Chuck DuMars presented three semi-hypothetical scenarios
concerning interstate allocation of water specifically highlighting how
present conflict resolution stacks up against the Park City Principles.
Brian Gray put forth a provocative case study on the implications of
transferring the Bureau of Reclamation’s Central Valley Project to the
State of California. Larry MacDonnell discussed the Clean Water Act and
suggested ways for states to pursue their own objectives without the need
to change federal law. George Sherk discussed conflicts between states
and the Federal Energy Regulatory Commission. Finally, Mark Squillace
covered the Endangered Species Act and suggested areas where states
might become more involved. The papers and presentations sparked lively
discussion and several participants were gratified to see the Park City
Principles moving from “motherhood and apple pie” statements to some-
thing that could find application to the real world. This series includes
four of the papers, updated to reflect developments in law and policy
since the presentations. ‘

These articles and the issues that they address are perhaps even more
relevant today than when originally developed and discussed in 1993. Of
course, recognizing the value of the Park City Principles to water re-
source management does not assure that these principles will be honored
on the ground. But it is a necessary precondition. Recently, the Western
Water Policy Review Advisory Commission began an analysis of federal
water policy in the West, and this should offer an important opportunity
for carrying the Park City Principles to a logical next step—the develop-
ment of specific regulatory and legislative proposals that reflect those
principles.

As the debate over the devolution of authority and responsibility to
states continues, the Park City Principles offer a solid base upon which
new approaches can be built. We hope that they help lead to constructive
solutions to western water policy problems.
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Western water managemen: faces increasingly difficult challenges
from changing demands for water resources, including rapid urban
growth, quantification of American Indian water rights, concern for
instream and other environmenta! values, and protection of endangered
species. Related challenges spring from the lack of support for new water
projects, scarce public funds, conflicting and overlapping laws and
programs, and polarized positions among competing parties. Water
management systems are evolving rapidly, however, and the West is still
trying to solve many new problems with established mechanisms that do
some things very well, but are often unable to meet all current needs.

Under the leadership of Former North Dakota Governor George Sinner
and Arizona Governor Fife Symingion, the Western Governors’ Association
(WGA) recently joined with the Western States Water Council (WSWC) to
sponsor three workshops on western water management, held in Park City,
Utah. The Ford Foundation provided funding support. The goal was to
enhance the West’s capacity to deal with the increasingly complex world of
water. The workshops attempted to rethink the roles and relationships of
different levels of government and their institurional missions and decision-
making processes. A fourth program in California in 1993 addressed the
states’ capacity to carry out their projected roles, and a fifth program in
Idaho in 1994 explored watershed management practices.

Each program brought together a diverse group of experts. Western
and federal policy makers from the public and private sectors,
representatives of state and federal agencies with water development and
environmental protection responsibilities, tribes, local water utilities,
environmental advocacy groups, water user groups, and academia brought
their perspectives to bear on the issues. A common denominator for the
group was the dual awareness that in many western river basins the
players are sophisticated enough to obstruct the plans of other users and
that adversarial proceedings will not solve the present problems.

1. This aricle appears in full in WATER LAW: TRENDS, POLICIES AND PRACTICE 347-55
(Kathieen M. Carr & James D. Crammond, eds. 1995). Copyright © 1995 by the American Bar
Association. Reprinted by permission.
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Workshop participants sought to improve water management
systems’ responses to complex and competing demands and
consideration of the public interest. The group authored a set of
guiding principles, an outline of effective water policies and
institutions for implementing the principles, and criteria that should
guide inquiries into the public interest. The aggregate product is called
the “Park City Paradigm,” a broadly supported vision of what western
water management should look like and how it should
function . . . .[T]he paradigm is embodied in a set of guiding
principles known as “The Park City Principles.”

THE PROCESS LEADING TO THE PARK CITY PRINCIPLES

The first of the Park City workshops was an experiment. The plan
was to bring together diverse water experts to chart the nature of the
challenges in western water management and to transfer lessons from
some recent experiences in resolving complex water conflicts in the West.

The group analyzed five case studies involving multiple interests for
the lessons they might offer. Each case study highlighted a different
conflict resolution approach. They were:

= the Northwest Power Planning Council’s approach to multiple
water-related issues, including hydropower production and
salmon recovery on a basin-wide scale;

® the Truckee-Carson-Pyramid Lake water rights settlement,
which apportioned the Truckee River between California and
Nevada, settled the water right claims of the Pyramid Lake
Tribe, and resolved other issues; '

m  Colorado’s Two Forks dam controversy demonstrating the lack
of capacity at both the state and federal level to craft a compre-
hensive solution to the water problems and associated challenges
in the Denver metropolitan area;

» the Upper Colorado River Basin’s plan for the recovery of
endangered species; and
= California’s emergency water bank as a response (o its multiyear
drought.
The group reviewed written summaries of the case studies before the
workshop, and at the workshop it listened to presentations of the case

studies from differing points of view. The group identified the compo-
nents of these efforts that seemed critical to their success or failure. The
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common themes and lessons that emerged from consideration of the case
studies led to the Park City Principles.

THE PARK CITY PRINCIPLES

The group reached consensus on more than fifty recommendations
that all included four core concepts:

= conflict resolution at the “problemshed” level rather than along
artificial government or private boundaries;

=  the pivotal role of states in resolving water problems;

» the need to include all stakeholders and to reflect public values
in all water decisions; and

= the importance of a holistic approach to resolving water prob-
lems.

The Park City Principles embody a distillation of these recommenda-
tions for guiding water management. These are the principles, along with
a brief discussion of their context.

1. There should be meaningful legal and administrative recognition
of diverse interests in water resource values. This principle recognizes
that the context for water management decisions is changing faster than
the traditional system can accommodate. In particular, water has growing
values for new uses such as ecosystem integrity, for new economic uses
such as recreation and tourism, and for aesthetic purposes as well as
traditional uses. This principle calls for the system to formally acknowl-
edge these values.

2. Problems should be approached in a holistic or systemic way
that recognizes cross-cutting issues, cross-border impacts and con-
cerns, and the multiple needs within the broader
“problemshed” —the area that encompasses the problem and all the
affected interests. The capacity to exercise governmental authority
at problemshed, especially basin-wide, levels must be provided to
enable and facilitate direct interactions and accommodate interests
among affected parties. This principle recognizes that problems or
issues rarely limit themselves to the tidy institutional boundaries that
have evolved. Too often an agency perceives and reacts to a situation
only through the lens of its mission-and scope of authority. The same
can be said for many professionals who define issues within the nar-
row context of their own disciplines, for example, water quality, engi-
neering, law, or biology.
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If a problem iz fully defined with the full range of relevant aspects
identified, the jurisdictional and interest group implications are likely to
be very complex, crossing levels of government, agencies, disciplines,
and interests. Parties will need forums to share ideas and, ultimately,
ways to cooperatively exercise jurisdiction, pool information, and share
resources.

3.  The policy framework should be responsive to economic, social, and
environmental considerations. Policies must be flexible and yet provide
some level of predictability. In addition, they must be able to adapt to
changing conditions, needs, and values; accommodate complexity; and
allow managers to act in the face of uncertainty. This principle recognizes
the complex implications of the holistic approach to water management.
Policies, and the managers who implement them, must provide flexibility to
adjust as needed while ensuring predictability for those involved in and af-
fected by water decisions. As decisions become more complicated, managers
may want better and more certain information and guidelines. That will not
always be possible, and the system must recognize and allow managers to act
in the face of uncertainty.

4. Authority and accountability should be decentralized within
policy parameters. This includes a general federal policy of recogniz-
ing and supporting the pivotal role of states in water management as
well as delegation to states and tribes of specific water-related federal
programs patterned after the model of water quality enforcement.
This principle recognizes that decentralized, close-to-the ground approach-
es work best because they accommodate site-specific variations and local
needs and values. However, the principle also acknowledges that there are
overriding national interests and goals that states and local decisions
should recognize. Thus, states are the bridge between necessary grass-
roots activities and federal interests and goals. Authority and accountabili-
ty should go together and are key aspects of program delegation.

5. Negotiation and market-like approaches, as well as performance
standards, are preferred over command and control patterns. This
principle does not reject all command and control approaches, but it
recognizes that such approaches have been overused, are often ineffective
because of lack of funding or enforcement, and can cause unintended ad-
verse consequences. Negotiation, market-iike approaches, and perfor-
mance standards are appropriate and often preferable alternatives that
empower decision makers and complement delegation of authority.

6. Broad-based state and basin participation in federal program
poiicy development and administration is encouraged, as is compara-
ble federal participation in state forums and processes. This principle
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recognizes that improved awareness of and participation in each other’s
efforts can improve coordination and reduce duplication and friction.
With approaches as complex as watershed, ecosystem, and integrated
resource management, the system must recognize that each of the players
holds part of the solution, and all need to be involved.

ADDITIONAL FINDINGS

Participants in the first Park City workshop called for two subse-
quent workshops: one to examine how to represent and incorporate “the
public interest” in western water management decisions, and another to
“test” the principles using hypothetical, though lifelike, situations. Partici-
pants identified optimal roles for federal, state, tribal, and local water
managers in problem solving and public interest determinations.

Federal

The federal government should exercise trust responsibilities; pro-
vide technical assistance, information and expertise to states; give states
adequate financial resources to meet federal mandates; establish broad
goals and standards under federal environmental laws; manage interna-
tional water issues; and operate federal projects and systems. The federal
government should act as manager of last resort for interstate differences
and to protect the public interest.

Further, the federal government should address and represent broad
national concerns and interests. Therefore, federal agencies should contin-
ue to set national goals and guidelines, and to represent national interests
if states and tribes fail to integrate federally protected public values into
their own systems. The federal government should delegate power to state
and tribal programs that adequately consider the public interests embodied
in current federal laws and programs.

The legislative branch may have to modify federal, state, and tribal
regulations and statutes to facilitate delegation of federal powers. The
federal government as well as each state and tribe should assess the ade-
quacy of its existing legal framework and institutions in this regard.

State

State government is the pivotal level for leadership, authority, and
accountability in water resource management. The state role includes
allocation or water supplies, administration of water rights, implementa-
tion of water quality protection programs, and protection of public water
resource values. States are in the best position to integrate related aspects



308 LAND AND WATER LAW REVIEW Vol. XXX1

of water management, such as surface water and groundwater, waiir
quantity and quality, and economic development anc environmental pro-
tection, and to balance water uses. Further, states should assist and enable
watershed groups to solve complex problems at the watershed, or
problemshed, level.

Tribal

Indian tribes share with states, as an incident of their sovereignty,
significant authority over the administration of their water rights. Asser-
tion of this authority varies from reservation to reservation, but tribes are
expanding their capacity and management activities. Tribes asserting more
authority over management of their water resources need to work with
state and federal management agencies to coordinate allocation of supply,
protect water quality, and enhance their stewardship over water.

To fulfill their role, states and tribes must fashion water laws and
institutions responsive to the entire range of water values and interests,
including those not traditionally recognized in water law and administra-
tion. States and, to a lesser extent, tribes must improve their integration
of the broad spectrum of public values now protected primarily under
federal laws. Currently there is a diverse array of public interest consider-
ations addressed by federal laws and programs, and most state and tribal
water codes require consideration of the public interest. However, many
public interest advocates have turned to the federal government as the
most receptive forum for their appeals. In spite of significant advances in
public interest protection, states and tribes must do a better job of incor-
porating public interest values into water management decision mak-
ing—or risk more federal preemption of their decisions.

Local and Warershed

Local and regional governments and private entities represent the
greatest variety of institutions providing water resource services. Their
roles include urban and industrial water supply, wastewater collection and
treatment, irrigation, drainage, recreation, fish and wildlife enhancement,
and environmental amenities. Traditionally, local entities have single-
purpose functions. In the furure, they must increasingly work with state
and local interests, operate in the context of comprehensive regional
development and resource protection, and facilitate watershed manage-
ment efforts.
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POTENTIAL USES: IMPLICATIONS FOR CHANGE

The most important use of the Park City Principles is to capture the
vision of a better way to do business. It is significant that the principles
arose from a consensus of participants who represented many different
perspectives. Second, the Park City Principles set goals for agencies to
achieve, both individually and in concert with other parties. Third, they
provide guidelines for how to structure agencies, processes, and solutions.
Finally, they are valuable as a reminder of things to consider and a test to
evaluate what is being done. The principles provide vision, goals, guide-
lines, reminders, and tests that are appropriate throughout the range of
functions involved with water management.

POLICY, PLANNING, AND DECISION MAKING

Starting with the basics of making laws, setting policies, and organizing
institutions, the Park City Principles speak to priorities, ways of doing busi-
ness, and ways to adapt as circumstances change. They are relevant when
beginning something new or when revising something already in place. The
principles are also relevant in all scoping and information gathering activities
associated with environmental and other assessments. Similarly, they apply to
policy and planning studies, whether limited in scope or comprehensive.
They can also guide education abour water resource management in academic
settings, on the job, and in outreach to the public.

Perhaps the areas where the Park City Principles will be most useful
are the daunting tasks of comprehensive watershed management, ecosys-
tem management, and determining sustainability. By definition, these
tasks are tackling natural and human factors on a variety of scales, and
integrating disciplines, issues, interests, values, and levels of jurisdiction.
The principles were developed in the context of these broad challenges,
and are ideally suited to mest them.

User-Driven Activities

Western water management evolved from the requirements of state
and territorial governments to meet user needs, starting with the first
miners and irrigators who diverted water from western streams. Adminis-
tering water rights is still a primary function for state water agencies. The
Park City Principles can guide the thinking and actions of state agencies,
whether for new appropriations or reallocation of water supplies. The
principles will also aid the development, financing, operation, and regula-
tion of water storage and delivery systems.
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Current water resource decision making requires agencies to consid-
er more factors than in the past. The Park City Principles are heavily
oriented toward considering the public interest as a way of encompassing

a.. relevant factors.

Increasingly, water marketing has emerged as a way to meet new
water needs. The advantages of these transactions are that they occur
between willing buyers and sellers, reduce administrative and regulatory
burdens, and reflect the true value of water. At the same time, they raise
questions of equity and assurance of environmental safeguards and pro-
tection of affected third-party interests. The Park Ciry Principles are
designed to encourage market incentives while protecting legitimate inter-

ests that could be harmed.

Regulation

Regulation is a necessary and valuable government function, but it
can cause adversarial relations and lead to unanticipated consequences.
The Park City Principles acknowledge that top-down federal regulations
often fail to solve every environmental problem. Market incentives and
nonregulatory tools are preferable because they provide flexibility and op-
portunity for innovation in many instances. The Park City Principles
recognize that a coordinated national policy framework is important to
effective performance at state, tribal, and local levels. Further, the princi-
ples provide guidance on how to engage in regulatory processes in less
onerous ways, suggesting alternatives to top-down mandates.

Problem Solving

Historically, litigation is the most common method of solving west-
ern water problems. General adjudications, interstate and congressional
apportionment, and interstate compacts are other methods. Although these
approaches resolve disputes, and are at times necessary, the results can be
inflexible and narrow in scope. The Park City Principles suggest alter-
natives that build on the tremendous increase in knowledge in the past few
years about negotiation, consensus building, alternative dispute resolution,
and facilitated collaborative problem solving. The principles recognize the
daunting challenges for resource managers who must act on the basis of
incomplete information, subject to public scrutiny, while faced with con-
flicting demands for limited water supplies.
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CONCLUSION

Lorna Stickel, chair of Oregon Water Resources Commission, a
municipal water planner from Portland, Oregon, and a Park City work-
shop participant, said: “The beauty of the idea in the Park City Paradigm
lies in the ability of anyone being able to use it in effectuating water
management decision-making and leadership.”'* It also appears that the
Park City Principles apply beyond the challenges of western water man-
agement. They validate some fundamental truths about management and
decision making more generally.

First, there is often a need to look at things in a new way. Putting
more chairs at the table will give all interested parties an opportunity to
participate and be heard. Defining the issues and problems as inclusively
as possible from the start, particularly noting cross-cutting issues, may
seem like a formula for wasting time and money while nothing gets done.
But there are many examples of how failure to do this has resulted in
protracted litigation and other expensive, inconclusive outcomes. Some of
the best examples of successes today have come from inclusive processes.

Second, it is important to anticipate the future as much as possi-
ble. Leadership that includes both vision and responsibility will influ-
ence people to look to that leadership for guidance and trust in reach-
ing solutions.

Third, an integrated approach to analysis and decision making is
desirable because it compares the risks, impacts, trade-offs, costs, and
benefits of various options.

Fourth, holistically considering resources will lead to solutions that
measurably improve the operation of current systems.

Fifth, cooperation among those with influence on the outcome is
vital. This requires a change in the traditional top-down paradigm, with a
concomitant increase in responsibility for those most affected by the
problems.

Thus, although the Park City Paradigm emerged from efforts to
improve the West’s capacity to deal with the increasingly complex chal-
lenges of western water management, it contains tenets with broader
application. With a few minor wording changes, the Park City Principles
are applicable to the management of many natural resources. As applied
to water resource management, the principles are especially well suited to

12. Loma Stickel, Address at the Oregon Water Utilities Conference, Controlling Our Destiny:
Lead, Follow, or Get Out of the Way? (Dec. 7, 1992).
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probiem areas that involve ecosystem and watershed management, par-
ticularly the protection of endangered and threatened species, and the
reallocation of water from traditional uses to meet other needs. As de-
mand for the use of water in the arid West continues to increase, the
applicability of the Park City Paradigm will grow. However, the West is
not homogeneous. Local wisdom will tailor application of the Park City
Principles to what works in a given watershed, basin, state, or region.

Perhaps the most profound result of the Park City workshops is the
recognition that no one interest acting alone can solve the problems and
that participation by all interested and affected stakeholders is necessary.
In shaping the destiny of western water management, each interest will
act in its own realm, but it must also work in concert with others to make
the system work better.



